PEDESTRIAN EASEMENT


THIS PEDESTRIAN EASEMENT is made as of the _____ day of ___________, 2009 by and between ROBERT W. BOTHEL of South Portland, Maine, whose mailing address is 31 Hillside Avenue, South Portland, Maine 04106, and STEPHEN R. BOTHEL of Cape Elizabeth, Maine, whose mailing address is 90 Ocean House Road, Cape Elizabeth, Maine 04107 (hereinafter referred to as “Grantors”), and THE TOWN OF CAPE ELIZABETH, a body corporate and politic, whose mailing address is P.O. Box 6260, Cape Elizabeth, Maine 04107 (hereinafter referred to as “Grantee”).

W I T N E S S E T H

WHEREAS, Grantors are the owners of the fifty (50) foot wide Right of Way and Open Space Area B shown on a plan entitled “Bothel Subdivision, 90 & 98 Ocean House Road, Cape Elizabeth, Maine” prepared by Mitchell & Associates, The Staples School, 70 Center Street, Portland, Maine 04101, dated June 29, 2007, approved by the Cape Elizabeth Planning Board on July 17, 2007, and recorded in the Cumberland County Registry of Deeds in Plan Book 207, Page 515 (hereinafter referred to as the “Plan”); and


WHEREAS, as a condition of the Cape Elizabeth Planning Board’s approval of Bothel Subdivision, Grantors were required to grant a pedestrian easement within the fifty (50) foot wide Right of Way and Open Space Area B as more particularly described herein.


NOW, THEREFORE, in consideration of the foregoing and the mutual covenants herein contained, Grantors hereby grant the following described easement to the Grantee:


1.
Grant of Easement.  Grantors hereby grant to Grantee a non-exclusive easement for the purpose of constructing, maintaining, repairing, using and replacing an unpaved foot path or walking trail (hereinafter referred to as the “Trail”) within the fifty (50) foot wide Right of Way and Open Space Area B (hereinafter referred to as the “Easement Area”), together with stonewalls and/or fences delineating such foot path or walking trail, footbridges, a boardwalk, and directional signs, for use by the general public, subject to the conditions and limitations set forth herein.


2.
 Location; Approval of Design.  The Trail shall be no more than ten (10) feet in width and, together with the improvements associated therewith, shall be located along the southerly side of the fifty (50) foot wide Right of Way and no closer than twenty-five (25) feet from the boundary line of Lot 5 shown on the Plan.  The design of the Trail and all improvements associated therewith shall be subject to the prior review and approval of Grantors for compliance with this Easement, which approval shall not be unreasonably withheld.  Provided, however, and notwithstanding anything to the contrary contained herein, Grantors reserve the right to relocate all or any portions of the Trail and associated improvements provided that all costs and expenses associated with such relocation shall be borne by Grantors.  In the event Grantors exercise this right, the plan for relocating the Trail shall subject to the prior approval of Grantee, which approval shall not be unreasonably withheld.  In no event, however, shall the Trail be relocated closer than twenty-five (25) feet from the boundary line of Lot 5 shown on the Plan.

3.
Use.  The Trail shall be used solely for passive recreational uses during daylight hours limited to pedestrian and non-motorized bicycle traffic and shall exclude any and all motorized/mechanized wheeled/track recreational vehicles of any kind.  Wheelchairs or other similar non-recreational vehicles shall be permitted.  



(a)
Grantors reserve all other rights in and to the use of the Easement Area that are not inconsistent or incompatible with the rights granted herein including, together with the right to grant rights and easements therein to the owners of Lot 1 through 5 shown on the Plan and other parties.


(b)
Grantee shall have no other rights in and to the Easement Area except as set forth herein.


4.
Signs.  Grantee shall install and maintain at its sole cost and expense at least two signs, one at each end of the Trail.  The signs will indicate that public access is limited to the Trail.  The signs will request that users of the Trail respect abutters’ privacy by staying within the Trail.


5.
Commencement.  Notwithstanding anything to the contrary set forth herein or on the Plan, Grantee shall not be permitted to exercise any rights and easements granted herein unless and until the fifty (50) foot Right of Way is accepted by Grantee as a Town way in connection with the development or further division of Lot 5 shown on the Plan. 

6.
Duration.  This Easement shall terminate and be of no further force and effect in the event that it shall pass from Grantee to any third party by grant, operation of law or otherwise without the prior written consent of Grantors, their heirs or assigns.  In the event of the termination of this Easement, Grantee shall restore the Trail as nearly as possible to its prior natural state and shall remove all improvements associated therewith at its sole cost and expense.  


7.
Assignment.  Grantee may not assign this Easement without the prior written consent of Grantors, which consent may be withheld in Grantors’ sole and exclusive discretion, and any unconsented to assignment shall result in the automatic termination hereof. 

8.
Governing Law.  This Easement shall be governed by the laws of the State of Maine.  This Easement is intended to be a trail easement as defined under 33 M.R.S.A. §1581, et seq.  Grantors, by their delivery of this Easement, and Grantee, by its acceptance hereof, acknowledge and agree that this Easement is being granted to Grantee without charge for the purpose of recreational activities by the general public pursuant to and in accordance with 14 M.R.S.A. §159-A and that Grantors shall have the benefit of the terms and provisions thereof.

9.
Amendment.  No amendment to this Easement shall be effective unless it is in writing and signed by both parties and duly recorded in the Cumberland County Registry of Deeds.


10.
Declaration of Restrictions.  The Easement Area is subject to the terms and provisions of a certain Declaration of Restrictive Covenants by Grantors of even date relating to Open Space Area B.


IN WITNESS WHEREOF, the Grantors have executed this Easement and the Grantee has caused this Easement to be executed by __________________, its ____________________, thereunto duly authorized, as of the date first set forth above.
WITNESS:

______________________________


______________________________









Robert W. Bothel

______________________________


______________________________









Stephen R. Bothel

STATE OF MAINE

COUNTY OF CUMBERLAND, ss.




_______, 2009

Then personally appeared the above-named Robert W. Bothel and Stephen R. Bothel acknowledged the foregoing instrument to be their free act and deed.









Before me,









______________________________ 









Attorney at Law/Notary Public









______________________________









Print name
ACCEPTANCE


This Pedestrian Easement was authorized to be accepted by Grantee at a meeting of the Cape Elizabeth Town Council duly held of _______________, 2009, and Grantee does hereby accept the foregoing Pedestrian Easement, by and through Michael K. McGovern, its Town Manager, hereunder duly authorized, this ____ day of _______________, 2009.

WITNESS:





TOWN OF CAPE ELIZABETH

______________________________

______________________________








By:  Michael K. McGovern








Its:  Town Manager

STATE OF MAINE

COUNTY OF CUMBERLAND, ss.




_______________, 2009


Personally appeared the above-named Michael K. McGovern, Town Manager of the Town of Cape Elizabeth, and acknowledged the foregoing instrument to be his free act and deed in his said capacity and the free act and deed of said Town of Cape Elizabeth.








Before me,








______________________________








Attorney at Law/Notary Public







______________________________








Print name
1
2

